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Ms. Kristi LaRoe

Assistant District Attomey

Tarrant County

Office of Criminal District Attorney
401 West Belknap

Fort Worth, Texas 76196-0201

OR2000-2328
Dear Ms. LaRoe:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 136172.

Tarrant County (the “county”) received a request for information related to a specified
automobile accident. You claim that the requested information is excepted from disclosure
under section 552.103 of the Government Code. You have submitted the responsive
information to this office for review. We have considered the exception you claim and
reviewed the submitted information.

We first note that the submitted materials include automobile accident reports. Release
of such reports is governed by statute. The Seventy-fourth Legislature amended section
47 of article 6701d, V.T.C.S. to provide for release of accident reports to a person who
provides two of the following three pieces of information: (1) date of the accident; (2) name
of any person involved in the accident; and (3) specific location of the accident. See Act of
May 27, 1995, 74th Leg., R.S., ch. 894, § 1, 1995 Tex. Gen. Laws 4413. This Legislature
also repealed and codified article 6701d as section 550.065 of the Transportation Code
without substantive change. See Act of May 1, 1995, 74th Leg., R.S., ch. 165, §§ 24, 25,
1995 Tex. Gen. Laws 1025, 1870-71.! In section 13 of Senate Bill 1069, the Seventy-fifth

'Because the repeal of a statute by a code does not affect an amendment of the statute by the same
legislature which enacted the code, the amendment of section 47 of article 6701d, V.T.C.S. is preserved and
given effect as part of the code provision. See Gov’tCode § 311.031(c). In 1997, the Seventy-fifth Legislature
enacted Senate Bill 898 and amended section 550.065 of the Transportation Code to conform to section 47 of
article 6701d as enacted by the Seventy-fourth Eegislature and repealed article 6701d. See ActofMay 8, 1997,
75th Leg., R.S., ch. 165, § 30.125, 1997 Tex. Gen. Laws 327, 648-49.
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Legislature amended section 550.065 of the Transportation Code to provide for release of
accident reports under specific circumstances. Act of May 29, 1997, 75th Leg., R.S., ch.
1187, § 13, 1997 Tex. Gen. Laws 4575, 4582-83 (current version at Transp. Code
§ 550.063). The Seventy-fifth Legislature also repealed section 47 of article 6701d, V. T.C.S.
in section 16 of Senate Bill 1069. Id. § 16(b), 1997 Tex. Gen. Laws 4575, 4583.

However, a Travis County district court has issued a permanent injunction enjoining the
enforcement of the amendment to section 550.065 of the Transportation Code enacted by
section 13 of Senate Bill 1069. Texas Daily Newspaper Ass'n v. Cornyn, No. 97-08930
(345th Dist. Ct., Travis County, Tex., April 26, 2000). The district court has declared that
the law in effect prior to the passage of Senate Bill1 069 now governs and remains unaffected
by the permanent injunction. We have determined that the law in effect prior to the passage
of Senate Bill 1069 was section 47 of article 6701d, V.T.C.S8.2

In pertinent part this statute provides that:

(a) Except as provided by Subsection (b) of this section, all accident reports
made as required by this Act or Section 4 Texas Motor Vehicle Safety-
Responsibility Act (Article 6701h, Vernon’s Texas Civil Statutes), by
persons involved in accidents, by garages, or by peace officers shall be
without prejudice to the individual so reporting and shall be privileged and
for the confidential use of the Department [of Public Safety] and agencies of
the United States, this state, or local governments of this state having use for
the records for accident prevention systems.

(b)(1) The Department [of Public Safety] or a law enforcement agency
employing a peace officer who made an accident report is required to release
a copy of the report on request to:

(A) an agency described in Subsection (a) of this section;
(B) the law enforcement agency that employs the peace

officer who investigated the accident and forwarded the report
to the Department [of Public Safety];

? Although the Seventy-fifth Legislature enacted Senate Bill 898 prior to the passage of Senate Bill
1069, Senate Bill 898 was not effective until September 1, 1997. See Act of May 8, 1997, 75th Leg., R.S,, ch.
165, § 33.01, 1997 Tex. Gen. Laws 327, 712. Further, Senate Bill 1069 expressly provides that to the extent
of any conflict, Senate Bill 1069 prevails over another Act of the Seventy-fifth Legislature. See Act of May
29,1997, 75th Leg., R.S., ch. 1187, § 16(c), 1997 Tex. Gen. Laws 4575, 4583. If irreconcilable amendments
are enacted at the same session of the legislature, the latest in date prevails. Gov’t Code § 311.025(b). Because
Senate Bill 898 was never effective and later amendments prevail, we conclude that section 47 of article 67014,
V.T.C.S. was the law in effect prior to the passage of Senate Bill 1069 regarding the availability of accident
report information rather than section 550.065 as amended by Senate Bill 898,
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(C) a court in which a case involving one of the persons
involved in the accident is pending pursuant to a lawful
subpoena; or

(D) aperson who provides the Department [of Public Safety]
or the law enforcement agency with two or more of the
following:

(1) the date of the accident;

(1) the name of any person involved in the
accident; or

(iii) the specific location of the accident.

V.T.CS.art. 6701d, § 47. See Act of May 27,1995, 74th Leg., R.S., ch. 894, § 1, 1995 Tex.
Gen. Laws 44133

We note that the reports were made by the Ft. Worth Police Department and therefore the
county does not employ the officer who made the report. We find that none of the release
provisions of the statute apply to the submitted reports. The submitted reports that are
subject to this statute are therefore “for the confidential use of the Department [of Public
Safety]” and other governmental agencies, and must be withheld. See V.T.C.S. art. 6701d,
§ 47(a). You have provided accident scene photographs which were taken and processed by
county employees. You do not represent or otherwise indicate that these photographs are
part of the traffic accident reports prepared by the Fort Worth Police Department. We
therefore now turn to the application of section 552.103 of the Government Code to the
release of these photographs and the balance of the submitted information.

Government Code 552.103(a) excepts from disclosure information that relates to litigation
to which the state or a political subdivision is or may be a party. The governmental body
claiming this exception has the burden of providing relevant facts and documents to show
that the section 552.103(a) exception is applicable in a particular situation. The test for
meeting this burden is a showing that (1) litigation is pending or reasonably anticipated, and
(2) the information at issue is related to that litigation. University of Tex. Law Sch. v. Texas
Legal Found., 958 S.W.2d 479, 481 (Tex. App.--Austin 1997, no pet.); Heard v. Houston
Post Co., 684 S.W.2d 210, 212 (Tex. App.--Houston [1st Dist.] 1984, writref’d n.r.e.); Open
Records Decision No. 551 at 4 (1990). Further, to be excepted under section 552.103, the

*We note that the text of amended section 47 of article 6701d is not found in Vemon's Revised Civil
Statutes or in the Transportation Code. However, section 47 of article 6701d is published in the 1995 General
and Special Laws of the 1995 Legislature at chapter 894, section 1.
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information must relate to litigation that is pending or reasonably anticipated on the date that
the information was requested. Gov’t Code § 552.103(c).

You have supplied a copy of a letter from an attomey who represents an individual who
was involved in the subject accident. The letter asserts claims against the county and alleges
negligence of a county employee. You assert that this letter is a claim “as required by the
Tort Claims Act.” We construe your assertion to acknowledge that this letter complies with
the notice requirements of Chapter 1 of the Civil Practices and Remedies Code, the Texas
Tort Claims Act. You have thereby established reasonable anticipation of litigation. See
Open Records Decision No. 638 (1996) (fact that governmental body received claim letter
that it represents to this office to be in compliance with notice requirements of Texas Tort
Claims Act, Civ. Prac. & Rem. Code ch. 101, or applicable municipal ordinance shows that
litigation is reasonably anticipated). We have reviewed the submitted information and
conclude that it relates to this pending litigation. Note, however, that once information has
been obtained by all parties to the pending litigation, no section 552.103(a) interest exists
with respect to that information. Open Records Decision No. 350 at 3 (1982). The county
may withhold all information that the requestor has not previously had access to under
section 552.103 of the Government Code. Note however, that section 552.103(a) protection
of this information ends when the litigation concludes.

In summary, the county must withhold the automobile accident reports that were produced
in compliance with section 47 of article 6701d, V.T.C.S. by the Ft. Worth Police
Department, and may withhold the balance of the submitted information, including the
submitted photographs, to which the requestor has not already had access, under Government
Code section 552.103(a).

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. Ifthe governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should
report that failure to the attomey general’s Open Govemnment Hotline, toll free, at
877/673-6839. The requestor may also file a complaint with the district or county attorney.
Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.—Austin 1992, no writ).

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

%’7&: Sre /&-———

Michael Jay Burns
Assistant Attorney General
Open Records Division

MIB/nc
Ref: ID# 136172
Encl Submitted documents
ce: Mr. Jim Adler
2711 North Haskell Avenue, Ste 2100, LB40

Dallas, Texas 75204
(w/o enclosures)



